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Response 

1 . The response filed on 3/21/2007 has been received and made of record. 

2. After further reviewing claims 16 and 19-20, the claims are rejected under 35 
U.S.C. 101 as directed to non-statutory subject matter (see below). 

3. Claims 1-15, 17-18 and 21-28 are allowed. 

Claim Rejections - 35 USC § 101 
35 U.S.C. 101 reads as follows: 

4. Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

5. Claims 16 and 19 are rejected because claimed invention is directed to non- 
statutory subject matter. The subject matter "software" and "network manager" in claims 
16 and 19 in lines 1 is not tangible embodied on a computer readable medium. 

A statutory product with descriptive material must include positive recitation of the 

computer readable medium. 

Descriptive material can be characterized as either "functional 
descriptive material" or "nonfunctional descriptive material." In this context, "functional 
descriptive material" consists of data structures and computer programs which impart 
functionality when employed as a computer component. (The definition of "data 
structure" is "a physical or logical relationship among data elements, designed to 
support specific data manipulation functions." The New IEEE Standard Dictionary of 
Electrical and Electronics Terms 308 (5th ed. 1993).) "Nonfunctional descriptive 
material" includes but is not limited to music, literary works and a compilation or mere 
arrangement of data. 

Both types of "descriptive material" are nonstatutory when claimed as descriptive 
material per se. Warmerdam, 33 F.3d at 1360, 31 USPQ2d at 1759. When functional 
descriptive material is recorded on some computer-readable medium it becomes 
structurally and functionally interrelated to the medium and will be statutory in most 
cases since use of technology permits the function of the descriptive material to be 
realized. 

Compare In re Lowry, 32 F.3d 1579, 1583-84, 32 USPQ2d 1031, 1035 (Fed. Cir. 
1994) (claim to data structure stored on a computer readable medium that increases 
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computer efficiency held statutory) and Warmerdam, 33 F.3d at 1360-61 , 31 USPQ2d at 

1759 (claim to computer having a specific data structure stored in memory held 
statutory product-by-process claim) with Warmerdam, 33 F.3d at 1361, 31 USPQ2d at 

1760 (claim to a data structure per se held nonstatutory). When nonfunctional 
descriptive material is recorded on some computer-readable medium, it is not statutory 
since no requisite functionality is present to satisfy the practical application requirement. 
Merely claiming nonfunctional descriptive material stored in a computer-readable 
medium 

does not make it statutory. Such a result would exalt form over substance. In re Sarkar, 
588 F.2d 1330, 1333, 200 USPQ 132, 137 (CCPA 1978) ("[E]ach invention must be 
evaluated as claimed; yet semantogenic considerations preclude a determination based 
solely on words appearing in the claims. In the final analysis under 101 , the claimed 
invention, as a whole, must be evaluated for what it is.") (quoted with approval in Abele, 
684 F.2d at 907, 214 USPQ at 687). See also In re Johnson, 589 F.2d 1070, 1077, 200 
USPQ 199, 206 (CCPA 1978) ("form of the claim is often an exercise in drafting"). 



CONCLUSION 

6. The prior art made of record and not relied upon is considered pertinent to the 
applicant's disclosure. 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Salad E Abdullahi whose telephone number is 571-272- 
4009. The examiner can normally be reached on 8:30 - 5:00. If attempts to reach the 
examiner by telephone are unsuccessful, the examiner's supervisor, Ario Etienne can 
be reached on 571-272-4001 . The fax phone number for the organization where this 
application or proceeding is assigned is 571-273-8300. 

8. Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 



Application/Control Number: 09/848,743 



Page 4 



Art Unit: 2157 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free) 

As 

5/28/2007 




